sort of thing before. Although it has been said that Massachusetts enacted a "use" zoning law in 1692,0 and that European zoning goes back to an 1810 decree of Napoleon while acting as Protector of the Confederation of the Rhine, 7 it is clear that the zoning ordinance as we know it today first came into general use in Germany about 1894 and was introduced in England and the United States about 1909. 8 Because critical examinations of the decision in Tulk V. Moxhay 9 have given prominence to an effort to preserve a breathing place in the city of London, we have been apt to assume that the restrictive covenant is exclusively an urban mechanism. The zoning ordinance is peculiarly that. It was the chaotic results of the growth of large cities during the last quarter of the nineteenth century that prompted the enactment of such measures. And the territorial limitations upon municipal legislative capacity prevent their operation in the country, except where extended by a regional planning enabling act to include the fringe for a mile or so beyond the city limits or the space between the corporate units of a great metropolitan district. On the other hand, the fact that the restrictive covenant depends for its vitality, not upon legislation but upon contract, means that its field of operation is much more extensive than that of the zoning ordinance. Thus the covenant dealt with in Whatman v. Gibson was part of a scheme for the development of a cliff-site at a sea-side resort. Much of the litigation over restrictions in deeds has been concerned with the surroundings bf country estates. And it is not uncommon for a contract to restrain the use to be made of a chattel. 0
THE USES TO WHICH EACH MAY BE PUT
Restrictive covenants function best when they are comprehensively worked out in connection with the intelligent planning either of large subdivisions, such as Roland Park in Baltimore or the Country Club District in Kansas City, or of proprietary town-sites such as Longview, Washington. It is sometimes thought that they can be effectively used only in such virgin areas. The problem in sections that are already built up and established is not so much a legal as a practical one. In the present degree of mobility of urban population, it is frequently difficult to locate and effect an agreement among all the owners of property in a given city neighborhood. The task is easier when the particular district was once a subdivision whose developers are still in business and will take the lead. Attorneys often think, however, that the imposition of new or additional restrictions in a built-up section requires a conveyance of the lots to a common grantee and the writing into the return deeds of the desired covenants. Unless the local recording act forbids or is inapplicable, could not this be accomplished as well through a blanket written contract, descriptive of the lots involved and the ends in view, containing appropriate mutual undertakings and signed by all of the owners concerned? Surely a non-resident owner would suffer less compunction about this transaction than over parting even momentarily with his title. The substantive law governing the creation of the servitude would be satisfied," and effective recording would be a matter of detail. At best, however, this process would be a patch-work enterprise, responding only to neighborhood initiative and leaving inevitable gaps here and there through which undesirable inroads could be made.
The zoning device went through its experimental stages in countries without the American doctrine of judicial review of legislative validity, and came to us without a definite juristic basis. It is especially interesting, therefore, that Professor Ernst Freund should say:
"The legal principle of zoning is the idea that there is such a thing as unfair, illegitimate non-conformity .... The truth often does not lie along the most obvious lines, and yet practically if you have to deal with the courts, you have to approach them on the somewhat obvious lines of thinking to which they are accustomed. Thus, it was the path of least resistance to link up the whole matter of zoning with what is called the police power. .. . But does it define the police power to refer to the public or the general welfare?" 1 -As a result of the adoption of the "police power" concept, it was at first necessary for zoning ordinances in the United States, -There is a split of authority as to -whether restrictions upon the use of land even have to be in writing. Compare if they would safely run the gauntlet of our due process clauses, to be tied up pretty definitely, in terms at least, with the furtherance of conventional notions of health and safety. 1 No doubt these are among the most important objectives of zoning. City planners proceed on the assumption, however, that it is equally desirable that certain purely economic and aesthetic considerations in city life should be systematically promoted. And these last two purposes always predominate in every lay discussion of zoning schemes. Today there is an increasing willingness upon the part of the courts to recognize, as the Kansas court said 1 4 in upholding an ordinance against bill-boards, that "there is an aesthetic and cultural side of municipal development which may be fostered within reasonable limitations" by statute. In the Euclid Village case, 5 the Supreme Court exhibited a psychiatrist's comprehension of the effect of city life upon the temperament of the urban dweller. And a federal District Court has recently, although reluctantly, upheld as a police measure, x zoning ordinance designed to prevent the further encroachments of industry upon the environment of a state university campus. 0 No one seriously contends, however, that zoning legislation would either be enacted or upheld if it attempted to prescribe requirements as to the minimum cost or architectural design 17 of buildings, or the shape and landscaping of lots. These facfors can be handled only by private contracts.
Racial discriminations in the use and occupation of land cannot be accomplished through zoning ordinances.", The Fifth a-d Fourteenth Amendments bar the way. Some think I that isSee the interesting articles by Larremore, Public Aesthetics (1906) 20 IFA v. L. Rnv. 35, 44; and Baker, Municipal Aesthetics and the Law (1926) the Supreme Court, in Corrigan v. Bucklcy, 0 upheld the use of restrictive covenants which had that purpose. The restrictions there presented recited that the lots involved were never to be used or occupied by, or sold, leased or given to persons of the negro race. An attempted sale to a negro was enjoined below. The Supreme Court of the United States dismissed an appeal for want of jurisdiction. Obviously, neither the Fifth, Thiteenth nor Fourteenth Amendments prohibits racially discrininatory private contracts. Whether these violated some public policy found in the general or common law of the District of Columbia or were of such a character that a court of equity ought not to lend itself to their enforcement imolved no statutory or constitutional question sufficient of itself to confer jurisdiction. And the contention that the decree of the court below enforcing the restrictions amounted to a governmental deprivation of property within the purview of the Fifth or Fourteenth Amendments, although not properly raised, was dismissed as "likewise lacking in substance." The court said:
"The defendants were given a full hearing in both courts; they were not denied any constitutional or statutory right; and there is no semblance of ground for any contention that the decrees were so plainly arbitrary and contrary to law as to be acts of mere spoliation. Mere error of a court, if any there be, in a judgment entered after full hearing, does not constitute a denial of due process." 21 It might be urged that a common law rule, when sanctioned by a state court, may be just as offensive to constitutional prohibitions as a similarly designed statute. 2 2 The answer is that the making of the discriminatory restrictions was not required by any rule or policy of the District of Columbia. The restraints of the Fifth and Fourteenth Amendments are directed to coercive policies formulated by the government, whether judge-made or legislated, and not to voluntary undertakings. Nor does it suffice to say that the private act of discrimination would be ineffective without the court's aid, unless, perhaps, in enforcing the covenant, the court overrides a locally established general policy or rule to the contrary and thus gives color to the claim that it is motivated by race prejudice. Nor do the state courts appear to doubt the reasonableness of racial segregation as a privately initiated policy, when motivated by the more commonly felt racial antipathies. While the New Jersey court in a dictum has said that it would refuse to enforce a restriction against ownership or occupation by persons of the Jewish faith, 25 covenants drafted clearly against use or occupation by negroes, Chinese or Japanese, and limited in duration to say twenty-five years, would probably be upheld everywhere. The time limit itself is perhaps not significant but it does become important on the issue of reasonableness when the case is presented to the court. If the covenant goes further, however, and seeks to prohibit the sale, lease or gift to similar classes, it may be endangered by the policy or rule against restraints upon alienation. Upon that question the courts are divided. 26 The excellent discussions of this aspect of the problem in the periodicals listed in the above note make additional comment unnecessary. It is doubtful, however, if any court will follow the Virginia decision in People's, Pleasure Park v. Rohleder,27 which found no violation of a restriction against transfer to negroes in a sale to a corporation composed of negroes, even though it was formed to operate an amusement park for colored people upon the land in question. The refusal of the federal District Court in California to allow violators of the alien land law of that state to hide behind a corporate entity 25 seems more sensible. Much can be accomplished in these fields through indirection. For example, in connection with the management of co-operative apartments, provisions are common reserving to the promotors or an association of owners, the "first refusal" 29 in case of a proposed sale. On the uses to which zoning ordinances and restrictions in deeds may be put, it may perhaps be concluded that subject to the practical difficulties already mentioned and others to be discussed in the next section, the scope of the restrictive covenant's potential operation is broad enought to permit its use for every purpose attainable by a zoning ordinance. That is to say, it may serve to regulate matters of height, area and bull, courts and yards, set-backs, and use. In addition, it may be resorted to for the protection of such subjects as cost and beautification, and to a certain extent, race prejudice.
THEIR ADMINISTRATIVE METHODS
A number of interesting and apparently significant comparisons can be made of the administrative methods peculiar to each of the devices under consideration. One must, however, keep two or three inherent distinctions constantly in mind.
Most of the nearly six hundred American cities now subject to zoning legislation 3o have adopted their ordinances witlhin the last decade. Zoning is still in its infancy and most persons concerned therewith are largely feeling their way. The public has been converted to the general principle of zoning, and critical reactions are just beginning as to its detailed aspects. This means that confusion abounds in what is really a period of adjustment. There is as yet no settled administrative technique or procedure. On the other hand, after more than a century of litigation in the private restriction field, courts know pretty well how to handle the enforcement of the covenant.
Except where tentative or preliminary zoning is applied in spots pending the completion of the whole plan, zoning is citywide. Restrictions in deeds are always sectional. Most subdivisions have been laid out with little thought of their relation to the community at large. In many instances there has been not even an adequate coupling of the layout of streets, alleys and utility services with that of the city. The developers have been actuated by a desire to sell the lots as quickly and at as large a profit as possible, going only so far with restrictions as will not impair these objectives. Only a few have exhibited the degree of foresight and civic consciousness felt by the designers AcT (1926) ; and A STANDARD CITY PLANNING ENABLING ACr (Feb., 1927) .
Consult, also, the materials referred to supra notes 7 and 12.
of such tracts as Roland Park (Baltimore), the Country Club District (Kansas City) and Mariemont (Cincinnati). Indeed, in some of these latter areas, the covenants accomplish for the contemplated community a program similar in some respects to that usually aimed at by zoning ordinances: creating districts for business, parks, playgrounds, schools, libraries and residences, and dedicating streets and alleys.
Zoning by ordinance is undertaken, ostensibly, only in the interest of the city as a whole. Whether this is in fact true depends entirely upon the way in which the work is done. Its excellence inevitably varies with the standards of the local government generally and with the personnel, industry and courage of the bodies directly in charge. Charges are heard now and then that in given localities the zoning device has been or is likely to be used as an artificial stimulus for the inflation in value of a tract controlled by an influential group. More often the charge is that it is resorted to for the protection of already established institutions or investments. In other words, the political situation is an important factor here. It seldom is so in connection with private restrictions.
The chancellor, of course, is never a party to the creation of the contract he is asked to enforce. In zoning, the city is the creator 31 of the restrictions. The principal zoning administrators, the building commissioner and board of zoning appeals, follow in the wake of the city planning commission which laid out the scheme and the city council which enacted it into law. The survey which preceded the plan is in their hands, as are the ordinances, maps, data and detail. On the other hand, the chancellor gets his knowledge of the purport, background and effects of the covenant from evidence introduced in court in the timehonored fashion. As a board, the board of zoning appeals is a specialized agency. The court is charged with a thousand other and unrelated matters. The occasional request for an injunction to prevent the disruption of a restrictive covenant is just one case on the docket. But the court is, presumably, a qualified expert in judicial administration. The building commissioner has many other duties not related to zoning. And the city officials and citizens on the board of appeals or plan commission ,are, as to this function, amateurs. As heads of city departments, or as bankers, lawyers and merchants, their main interests are far afield.
The canons of construction require the court to read the deed restrictions strictly against their proponent and in favor of the 31 Where "excess condemnation" is permitted, the city imposes deed restrictions upon land surrounding public improvements. See article by Dodd and Britton in ILL. CONST. CONY. BULL. (1920) 491-493. free use of land. 3 2 The building commissioner, in applying the zoning ordinance in the first instance, is without discretion. The commission or board of appeals, however, looks to the underlying spirit as governing literal interpretation of the legislation. This body has a discretionary power to modify or vary the requirements of the ordinance to prevent unnecessary hardship upon the owners of unstandardized properties. Its function is the adjustment of the plan of the ordinance to specific situations where a literal enforcement would involve practical difficulties or inequitable consequences. Ordinances without such a "safety valve" have sometimes been held unconstitutional as providing no guaranty of reasonableness in application. No adequate study has been made of these administrative agencies. A recently published 33 series of reports shows the following illustrative results of the work of a few boards of appeal in their first years of activity.
During the first three years in Pittsburgh, 4,034 applications for a variance went to the board of appeals after negative action by the building permit office. Of these, 1,061 were granted outright, and 1,842 granted conditionally. In a similar period in Kansas City, out of 600 appeals filed, 350 were granted, many upon conditions. In Providence, during substantially the same time, 70% out of 213 appeals were sustained. The Boston board upheld less than 50% of 300 appeals during two and a half years. The Denver board reversed the permit office in 123 out of 182 cases during the first year's work. The officials claim that this does not mean that the law is being evaded, nor that it was badly drawn, but that when a zoning ordinance is applied to an already established community, a literal enforcement would produce in many instances a hardship not resulting in corresponding benefit to the community. For example, the topography in Pittsburgh was probably responsible for 2,986 appeals relating almost exclusively to the requirements as to area per family and regulations as to yards. Only one city boasted of the practice of the board not to attach conditions to the privilege of variation. Most boards felt proud of their conditional actions as tending to make permitted non-conforming uses as innocuous as possible. Thus, in one instance, a bakery, previously established, desired to complete its unit by an addition in a section zoned for dwellings. A permit was granted on condition that certain windows be closed, noiseless bread conveyors and modern ventilating systems installed, and shade trees planted in the yard.
The results of the strict construction attitude of the courts toward covenants are not quite the same as those arising from the administrative attitude toward the restrictions imposed by ordinance. Under the deed, the owner of the servient estate is free to use. the land except as prohibited by clearly expressed language in the deed. Under the zoning plan, the owner may sometimes use the land for a purpose definitely prohibited by the ordinance because of the supposed "equities" of his situation. In other words the zoning mechanism, including as it does the provision for variances by the board of appeals, expressly arranges for a greater flexibility in the permitted use of land. The courts have not attempted, in the absence of statutes, 34 to modify or vary the effect of restrictive covenants. When, in view of changed conditions,35 the chancellor has thought that enforcement would not secure to the plaintiff the benefit originally contemplated, he has virtually cancelled the restrictions by a denial of relief. Similarly, he has sometimes pronounced them to be at an end through an application of the so-called "balance of injury" doctrine, when it has appeared that enforcement would do more harm to the defendant than good to the plaintiff." And in at least two cases, 37 he has conditioned the decree forbidding a violation of a covenant against the probable requirements of a fast approaching change in the neighborhood. Many complainants have been refused injunctions against palpable violations of private restrictions because of the effect of delay and inattention thought to be tantamount to acquiescence or estoppel. 38 It appears to be fatal for a dweller in a privately restricted neighborhood not to take prompt and diligent action whenever he sees construction in progress near his home. One zoning enthusiast has reported that restrictions in deeds are easily breakable and that zoning ordinances are sometimes necessary to prevent a conspiracy of several lot-owners to acquiesce in a deliberately planned breach and thus render the major part of a restricted area available for more profitable use.9 Under the best modern covenants, provisions are inserted to prevent 38 The best collection of these cases is the annotation in 46 A. L. R.
(1927).
39 See PROCEEDINGS referred to supra note 12, at 65. these consequences, in this manner: Enforcement is to be the joint responsibility of the individual lot-owner and of the corporation which originally developed the tract or an association of owners acting through a trustee.3' Failure to object upon the part of either is not to bar the other, as to the same, prior or subsequent infractions. Perhaps these clauses vill be held to waive antecedently any defense normally derivable from delay, acquiescence or estoppel. The administration of zoning does not face these weaknesses of individual enforcement. We have long been used to the necessity for building permits before construction or alteration is begun, and to their refusal if the specifications have not complied with sanitary and fire regulations, to mention only two. Zoning begins here, and today the permit is refused if sought for a nonconforming use or if the proposed structure violates requirements as to bulk, area or size of yards. If work goes ahead without a permit, the city may resort to various sanctions. Civil penalties and fines may be recovered or the offender put in jail. Many laws and ordinances authorize the issuance of an injunction. Even though that procedure has not been provided by statute, and in the face of the objection that equity was departing from its policy of not enforcing the criminal law, the use of the injunction to prevent violations of the zoning scheme has been sustained by handling the project as a public nuisance.4 This presents the interesting picture of the chancellor enforcing both the private and the legislative restrictions with the same process. The withholding of the building permit, for a structure of large size, is usually effective upon public opinion and upon materialmen and contractors.
In a constantly increasing number of cities, there is provision for an appeal to a group functioning as a board of zoning ap- born, J., perhaps goes as far toward a similar view of specific applications:
"It is evident, however, that zoning ordinances which, in theory at any rate, are carefully prepared by planning commissions and adopted after careful study by city councils, will not be benefited by having the judges of the federal courts substitute their judgment for that of the legislative bodies and attempt to revise them with respect to individual cases." 41 This followed a vigorous criticism by Judge Sanborn of the policy of the ordinance, under which additions to established factories were prohibited, as lacking in good sense, common decency, justice and morals, because it did not provide for compensation.
Speed, informality and publicity characterize the work of the board of zoning adjustment. One city reports the average time elapsing between the filing of the appeal and the decision as from five to ten days. A personal inspection is commonly made, either by board members or representatives, in advance of the hearing4' A sign on the property or notices in the newspapers afford the neighbors an opportunity to attend and to be heard. Sometimes the demonstrated opposition of a considerable number of citizens has been enough to cause the withdrawal of the appeal. There are no pleadings, and rules of evidence seem unthought of. The board gets information from those interested upon which to balance the petitioner's need against the requirements of the ordinance and the desires of those most immediately to be affected.
Judicial review of the decisions of boards of zoning appeals seems to be limited mainly to a test of the fairness of the exercise of administrative discretion.4 6 It does not extend to a trial de novo upon the facts. Questions of compliance with state enabling acts and of constitutionality arise here also. The appellate review of lower court action in the restrictive covenant cases differs only as to the nature of the issues upon which the discretionary function of the chancellor has to work.
Except where the property involved was originally developed by a company still in business, there is more practical difficulty in the way of getting restrictions imposed by contract amended to meet new conditions, than in the creation of new restrictions in an already established section. In the situation excepted, the contracts sometimes provide for revision and amendment, at stated intervals, by coperation between the original developers 44 Supra note 16, at 444. or the maintenance association and a majority of the owners of lots. In one large city a subdivider is said to have called back an enormous number of conveyances for the purpose of adding restrictions thought necessary to block the expected effect of a proposed zoning ordinance upon that locality. The Texas court has denied that "amendments" to restrictions can go to the extent of wiping them out entirely 4 7 The zoning ordinance can, of course, be amended and revised from time to time by the city legislative body. Some zoning workers favor the notion that amendments should be initiated, or at least approved, by the city planning commission or board of zoning appeals. Others argue for restraints in the form of three-fourths vote in the city council or the expressed concurrence of a certain percentage of adjacent property owners. Professor Freund is somewhat pessimistic: "I receive every week the Bulletin of the Chicago City Council, with its output of legislation; and there is not a number where I do not find one or two or three amendments of the zoning ordinance. In other words, when you cannot get a thing through your Board of Appeals, you get it through your alderman, and he gets an amendment to suit the particular need or desire of his constituent. That seems to me a grave infraction of the entire principle because it isn't done systematically, but is done entirely through political influence. I understand that in some states there is a rule that amendments of the zoning ordinance can be made only upon recommendation of the Board of Appeals, but the rule is not absolute because ordinarily there is a provision that if the Board does not consent, then an increased majority can amend. This, however, is a very slight safeguard, as votes in a city council go, and in most cases a four-fifths majority is as easily obtainable as a bare majority." 4 It seems clear, therefore, that from the standpoint of the respective merits of the two devices as aids in the control of community growth, the administrative aspects of zoning on the whole possess more advantages than those incident to restrictions in deeds; namely, protection for the community as a whole, systematic control, greater flexibility, and official as against individual enforcement.
THE EFCT OF ONE UPON THE OTHER
Zoning programs are frequently influenced by restrictions in deeds. 4 9 Where a very substantial area has been set aside for a high type use through the medium of deed restrictions, and that area is sufficiently large and geographically distinctive, zoning officials ordinarily recognize the character of the development and classify that section accordingly, so that the objectives of the statutory and deed restrictions are the same. Otherwise, zoning classifications are predicated upon a consistent city-wide policy and are established, for the most part, independently of existing restrictions imposed by contract.
Zoning affects restrictions in deeds in five or six ways. The fear of manipulation of the zoning device for selfish ends has on occasion caused new or revised restrictive covenants to be entered into respecting the use of land in a given neighborhood. Sometimes the selfishness has been more apparent on the part of the covenantors, who by their agreement have sought to block the expected effects of a really beneficent ordinance, either in advance of or after its enactment. In the first situation, the covenant is apt to be more restrictive than the ordinance. The contrary is the more likely in the second. Some zoning enabling laws contain a provision to the effect that "the powers by this act conferred shall not be exercised so as to deprive the owner of any. existing property of its use or maintenance for the purpose to which it is then lawfully devoted." The Department of Commerce advises, 5 0 however, that "while the almost universal practice is to make zoning ordinances non-retroactive, it is recognized that there may arise local conditions of a peculiar character that make it necessary and desirable to deal with some isolated case by means of a retroactive provision affecting that case only. For this reason, it does not seem wise to debar the local legislative body from dealing with such a situation." There is no reason in the nature of things why a need for such legislation may not be presented by a restrictive covenant as well as by a traditional type of affirmative use. The saving clauses of many ordinances provide that the zoning ordinance is not intended to abrogate or supplant restrictions privately imposed, except that where the legislation lays down the more restrictive requirements, those regulations shall control. These provisions were once more common than they are today. There is no reason why a zoning ordinance cannot be so referred to in a deed as to be incorporated therein with the effect of an express covenant. Litigation has arisen as to whether the purport of an ordinance may not operate as an implied covenant in a deed executed prior to the ordinance's repeal. 1 Finally, subdivision control by city planning agencies under the authority of state enabling acts will go far to insure consistency between contractual and municipal use regulations, as well as street and utility layouts, in the future. Approval of plats and restrictions as a condition to recording and transfer will affect new restrictive covenants within the city and, where regional planning is permitted, for a distance of several miles beyondz 2 Where the scope of the zoning regulations is more restrictive than those of the deeds, no problem is presented different from that raised by the application of the ordinance generally. That is, the deeds may say that there shall be nothing but one-family houses, duplexes and small apartments. The ordinance says there shall be nothing in that section but one-family homes. The lot-owner who desires to erect an apartment sees a conflict. The beneficiaries of the restrictive covenant do not object however, unless by connivance they are also interested in the overthrow of the ordinance, for the ordinance goes farther toward protecting them than did the covenant. Presumably the locality is still largely residential. The deed restriction is not being violated by the proposed use, even if the ordinance were not present. The owner's privilege that is cut off by the zoning ordinance was not derived from the covenant but from ownership generally.
If the reverse is true, and the covenant is more severe than the ordinance in its restrictions upon private initiative, then an important and a difficult problem, unique in several aspects, is presented as to the effect of the zoning legislation upon the enforceability of the restrictions in the deeds. For the owner of the restricted lot is not objecting to the ordinance here; rather he is relying upon it as freeing him from the control of his neighbors. It is the beneficiary of the restriction who charges confiscation pro tanto of his rights if the ordinance is effective to enlarge the privilege of the lot-owmer. It may be, of course, that no question will arise until the force of the covenant has been spent, either by lapse according to its terms (restrictions have usually been imposed for a period of years) or because of a change in the neighborhood, perhaps brought about by the effects of the zoning scheme itself. If the question arises sooner, no opportunity is afforded for a variance or modification to be at- lowed by a board of zoning appeals, for it is not the ordinance that forbids the proposed use but the covenant. The deeds may confine the use to a single-family house while the ordinance says that there shall be nothing in this area but one-family homes and small apartments. Or, the covenant may restrict to business uses only and provide for a rdversion in the event of any other use, whereas the ordinance prohibits any use other than residential5 3 Again, the ordinance may proceed on the basis of a taking for a public use with compensation.
Five recent cases from Illinois, Massachusetts, New York and Oregon agree that the ordinance is to have no effect upon the deed restrictions where the covenant prescribes residences and the section is zoned for business or apartments. The ordinance is construed in these cases to mean that only those otherwise free may use their properties for the purposes contemplated by the zoning scheme. 5 4 If it purports to abrogate existing private restrictions, the courts seem to assume that the ordinance is unconstitutional,r 5 probably because of the due process or impairment of contracts clauses. There is no apparent judicial inclination to view the zoning ordinance either as expressing a countervailing public policy or as accelerating the normal growth and change of conditions in the locality in question. On the contrary, when the plaintiffs have built homes in reliance upon the restricted character of the neighborhood, and they have not waived or abandoned their rights, the courts find every ingredient in the "public convenience and welfare" calling for a decree that will maintain their surroundings as originally contemplated. This is strikingly illustrated in one of the Illinois cases and in the New York case. In the former,,; it appeared that the plaintiff had bought land restricted by covenant for residences and had erected an expensive break-water, in preparation for an apartment structure, in reliance upon the zoning commission's recommendation to the city council that the area be zoned for apartments. The council rejected this and zoned the lots for residences only, in accordance with the deed restrictions, although this section was the only spot on a long stretch of Chicago's north shore that had not been developed and subsequently zoned for apartments. The court sustained the board of zoning appeals in its refusal to permit a variance. In the New York case, 5 7 a beneficiary of a deed restriction for residences sought to force the removal of a business block erected in violation of the covenants. The immediate neighborhood had completely changed to a business section and had been zoned for commercial purposes. The plaintiff had negligently delayed in bringing suit and the restrictions in the deeds had but three years to run. Relief was refused. In other words, as the Massachusetts court said,5' "The question, whether equity will specifically enforce such restrictions, is (as before the passage of that statute) a matter for the exercise of sound equitable discretion in the light of all attendant circumstances." The zoning ordinance with its provision for a broader use than that permitted by the restrictive covenant is not treated as one of the circumstances. Cases will arise, however, where the conditions that brought forth that ordinance, as well as those likely to result from its effects, will constitute important factors. Then take the situation where the lot in question was conveyed upon the condition that it be used only for a purpose now prohibited by the zoning law, with provision in the deed for a reversion to the grantor if the use originally contemplated ceases. iM[uch will depend upon the exact language of the instrument, the precise lay of the land in the immediate vicinity and the extent to which the court sympathizes with the need for the zoning classification of that locality. If the plot, at the time of the ordinance's enactment, was already being actively used as required by the deed, and that does not amount to a nuisance, the ordinance would probably be without effect. If, on the other hand, the use specified in the conveyance had not begun, and this fact of itself would not work a forfeiture, the lot-owner's predicament might be ground for a variance by the board of appeals. For, unless the conception of hardship, which induced the New York court 51 to refuse a vendor specific performance against a vendee after a supervening zoning ordinance had made illegal the purpose for which the latter agreed to buy the land, would operate here as a basis for recovery of the purchase price, and that is unlikely, the ordinance confiscates his investment. But the community is not interested in who owns the lot, so long as the zoning classification is adhered to. The grantee got just what he paid for, a defeasible fee. Ordinarily, the ordinance could not be construed as cutting off the grantor's privilege of reversion. If so intended, there is authority for the view that the zoning law would be invalid as impairing the obligation of a contract. 6 0 On the surface, there is no conflict between the deed restrictions. and the zoning scheme; yet, practically, the ordinance precipitates either a deprivation of the lot-owner's property or a destruction of the reversion.
The fairest way to deal with such a problem, and with all restrictions found to be obstructive of a zoning plan, is through the exercise of the power of eminent domain. The court should cut off the conflicting interests upon payment of compensation. The condemnation of land for a public building,"' or other traditional sort of "public use," may frequently involve such a procedure. Courts of equity which, after a "balancing of injuries," or because of the effects of changesi in surroundings, award substantial damages in lieu of an injunction, actually do what "amounts to a condemnation of the servitude without legislative authority and for a private rather than a public use." 0' A statutory authorization, however, for just such a process was held unconstitutional in Massachusetts 03 on the grounds just quoted. England and Ontario, 0 4 on the other hand, have recently gone far with legislation granting to a court 05 or an arbitration committee I a discretionary power to modify or discharge obstructive restrictions in deeds, upon the payment by the applicant of any net damage resulting. Decisions in Minnesota "1 and Missouri 6 perhaps point toward a sufficiently enlightened concept of what makes for a "public use" in this day and age to warrant the validity of such a program in this country, at least to the extent that the modification or discharge is definitely tied up with the objectives of an otherwise proper
